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In China, there have been numerous reports that doctors or other health care workers
have been attacked by patients or members of patient’s families.' From 2000 to 2003, there
were 502 reports of violence against health care workers in the city of Beijing, in which 90
health care workers were wounded or disabled. From January 1991 to July 2001, in Hubei
Province, 568 attacks on health care facilities and workers were reported, and some health care
workers were even killed.? In Jiangsu Province, from 2000 to 2002, violent events against health
care facilities and workers increased by 35% every year, with an average of 177 such events
occurring each year.® Those acts of violence have been attributed, in part, to the inadequacy of
the legal system for handling medical disputes that was in effect prior to 2002.*

In addition, those acts of violence are part of a broader problem in China of a lack of
trust, on the part of patients and their families, in the legal system for resolving medical
disputes. In China, the “malpractice crisis” is not frivolous or allegedly frivolous litigation, nor is it
the cost of professional liability insurance. Rather, China’s “malpractice crisis” is the lack of a
credible system to deal with medical accidents and related problems in quality of care.

On February 20, 2002, the State Council of the People’s Republic of China (P.R.C.)
adopted the Regulation on the Handling of Medical Accidents,® which became effective on
September 1, 2002. The 2002 regulation replaces the previous 1987 regulation, and was
designed to remedy perceived deficiencies in the previous regulation. To some extent, that
effort was successful. The new regulation increases the adequacy and fairness of
compensation, makes some improvements in the procedure for resolving medical disputes, and
has the potential to reduce medical errors and improve the quality of care. Therefore, the 2002
regulation was an important step in the right direction. However, some problems remain to be
solved in the continuing process of legal reform. Part of the motivation for the 2002 regulation
was the desire to establish a credible system of medical liability, and thereby reduce the
incidents of violence.® Despite its improvements, the 2002 regulation has not yet created a

system in which the people can fully place their trust.



The 2002 regulation is not merely a mechanism for handling individual cases of medical
malpractice. As in the United States, Chinese lawmakers have combined reform of the liability
system with efforts to improve the quality of care. Thus, the 2002 regulation describes a
comprehensive system of quality assurance, reporting requirements, regulatory supervision,
administrative discipline, and compensation for injuries to patients. The regulation includes
provisions for civil remedies, administrative punishment, and even criminal punishment in very
serious cases. In fact, the 2002 P.R.C. regulation performs a combination of functions that
some other jurisdictions address in separate statutes or regulations.

This article explains how the new regulation "works" in the context of the Chinese legal
system and the Chinese health care system. After a brief explanation of the modern P.R.C.
legal system, we discuss those aspects of the Chinese health care system that are most
relevant to quality of care and medical malpractice. We review the prior law on health care and
medical errors, including the 1987 regulation and its deficiencies. We summarize the provisions
of the 2002 regulation, evaluate its strengths and weaknesses, and address some of the
unresolved issues under that new regulation. Finally, we make specific recommendations for
further reform, and identify the lessons that the United States and China can learn from each

other in regard to the law of medical malpractice.

A BRIEF EXPLANATION OF THE MODERN P.R.C. LEGAL SYSTEM

In order to evaluate the 2002 Regulation on the Handling of Medical Accidents, it is
necessary to have at least a basic understanding of the Chinese legal system. In addition, it is
important to understand the ways in which the Chinese legal system provides mechanisms for

the resolution of private disputes, including disputes involving medical accidents.



1. Established in 1949, the P.R.C. uses a system of civil law that is modeled on
Continental Europe and was incorporated to some extent through Japan.” Despite
some early reliance on Soviet concepts, the system in place since the late 1970’s
demonstrates the emphasis on using law as a tool for modernization, economic

progress, and the development of the “socialist market economy.”®

The power to enact laws (falu) is vested in the National People’s Congress (NPC) and
its Standing Committee. Because the NPC has thousands of members and meets infrequently,
its Standing Committee has significant power as a practical matter. Theoretically, the
Constitution (xian fa) is the pinnacle of legal authority. However, the NPC may amend the
Constitution and the NPC’s Standing Committee has authority to interpret it.? Moreover,
constitutional provisions are not considered to be self-executing and generally cannot be cited

by courts as a basis for deciding specific cases."

Aside from the Constitution and the laws enacted by the NPC or its Standing
Committee, and below them in the hierarchy of legal authority, administrative regulations
(xingzheng fagui) are issued by the State Council. The State Council is the top administrative
body, but it is subordinate to the NPC. The 2002 Regulation on the Handling of Medical
Accidents was adopted by the State Council as a regulation. In contrast to regulations,
administrative rules (xingzheng guizhang) are issued by the ministries or departments under the
State Council. Below the national government, local people’s congresses and their respective
standing committees issue local regulations (difang fagui), and local governments or their
agencies issue local administrative rules (difang xingzheng guizhang).™

The judicial system of China is based on a system of people’s courts and people’s
procuratorates. Procuratorates are judicial bodies that have responsibility for supervising the
courts and public security agencies, as well as for pursuing criminal prosecutions.’ The highest

court in China is the Supreme People’s Court.™



However, like the State Council, the Supreme People’s Court is subordinate to the NPC,
in contrast to the American system of three branches of government with equal status for
legislative, executive, and judicial functions.' Moreover, there is no clear separation of
legislative and judicial powers in the Chinese legal system.' As discussed above, the NPC'’s
Standing Committee, rather than the judicial branch, has the power to interpret the Constitution,
and the NPC has the power to amend the Constitution.'® Rather than having three equal and
independent branches of government, all of which are subject to the Constitution, the Chinese
system places the NPC and its Standing Committee, as the representatives of the people,

above the other branches and in control of the Constitution.

Another interesting distinction exists between the American system of federalism and
the Chinese system of democratic centralism or centrism. Whereas the U.S. system is based
on the divided authority of state and federal governments, in the unitary Chinese system the
central government controls and delegates limited powers to local authorities."” In China, the
national government holds all sovereign power, and provincial governments are not sovereign
as in the American system. Thus, the 2002 Regulation on the Handling of Medical Accidents
was adopted at the national level by the State Council as a uniform system of malpractice law,
in contrast to the American system of different liability laws in each state.®

Historically, the traditional Chinese legal system was not the primary means of
controlling inter-personal relations or resolving disputes.?® Individual duties and prerogatives
were determined by a person’s social status, rather than by a notion of individual rights.?' The
traditional legal system was a tool for social and political control, rather than a means of
resolving disputes between individuals.??

Under these circumstances, commentators have noted “the generally hostile attitude
towards litigation in Chinese society, which still exists to a certain extent.”?® However, the use of
litigation in China has increased in recent years, leading other writers to describe a “surge in

civil litigation”®* and even “an explosion in civil litigation.”? Not surprisingly, this includes



litigation involving medical accidents and adverse outcomes in the process of medical care.
Just as historical and cultural changes in America led to a greater likelihood of suing for medical
malpractice,? historical and cultural changes in China have made the Chinese people more

willing to resort to litigation as a method of resolving various types of disputes.

THE CHINESE HEALTH CARE SYSTEM: IMPLICATIONS FOR QUALITY OF CARE
AND MEDICAL MALPRACTICE

Since the creation of the People’s Republic in 1949, China has made significant
progress in improving the health of its people, such as reducing infant mortality from an
estimated 25% or more to only about 3.8%.?” These improvements are attributable not only to
better health care but also to progress in a variety of areas such as education and income.®
However, China still has serious health problems and significant disparities in access to care on
the basis of income and location.? Health care facilities and even some government health
programs depend on patient revenues to meet their operating expenses, and need to charge
user fees for services rendered to patients.*® However, most residents of rural areas have no
health insurance coverage,*' and need to pay “out-of-pocket” for health care services.*

In 2000, the World Health Organization (W.H.O.) ranked China’s health system at a
very low 188 out of 191 with regard to the fairness of financing, as a result of China’s inequality
in distributing the financial contribution to its health system.®* As part of its transition to a more
competitive market economy since the late 1970’s and early 1980’s, China abandoned the
system of agricultural collectives, and essentially eliminated the rural cooperative medical
system that had provided coverage for most rural residents.** Some efforts have been made to
reestablish insurance coverage or other methods of risk pooling, but most people still lack
adequate coverage. Even in urban areas, health insurance coverage is subject to significant

limitations.



Despite the movement toward a free market economy in many sectors, the vast majority
of hospitals in China are public in the sense that they are owned by some agency of
government. Governmental or public hospitals may be owned and operated by a variety of
different entities, such as municipal governments, state-owned enterprises, public universities,
and the military. Therefore, not all governmental hospitals are responsible to the national
Ministry of Health. This poses serious problems for the management and regulation of health
care facilities in China.* Originally, government-owned hospitals were part of the state public
welfare system, and, therefore, the relationship between the governmental entity and its patient
was viewed as administrative or quasi-administrative.

There are relatively few for-profit hospitals in China, although privatization of public
hospitals has begun in some locations. Some hospitals are described as “non-profit,” but most
of those are owned by a government agency, rather than by a private, non-profit organization
as in the United States. Meanwhile, most of the physicians in China work as employees of a
hospital, but hospital employees in China are not subject to the same type of control by facility
administrators as employees in the United States. In fact, the administrators of hospitals in
China generally lack authority to control their hospital personnel, staffing patterns, or operating
costs.*®

Financial incentives in the Chinese health care system encourage inefficiency and
duplication. The government effectively requires hospitals to rely on patient payments for their
operating expenses, but fixes the prices for most services below the hospitals’ actual costs.
However, the government allows hospitals to charge higher prices for drugs and high
technology. In order to meet their costs and make a profit, hospitals tend to overuse drugs and
equipment.*” Physicians can receive “commissions” for prescribing drugs,*® and some hospitals
even manufacture their own drugs. Not surprisingly, this fee-for-service system encourages
excessive utilization, as well as a “medical arms race” for the acquisition of high technology

equipment.®



These health care system issues have important implications for quality of care and
medical errors in China. Inevitably, China suffers from some of the same problems in health
care quality as any other country, including weaknesses in systems of care and weaknesses in
the performance of some practitioners.*’ In addition, as a developing country, China has some
health care quality problems that are similar to those in other developing countries, such as
wide variations in the training of individual health care professionals,*' and the lack of effective
government regulation of health care professionals and facilities. Finally, China has some
problems in quality that are unique to its own system of health care financing and delivery.
Quality of care is affected by barriers to effective access, such as the lack of adequate
insurance coverage. The overuse of drugs and high technology is not only expensive but also
likely to cause physical harm in some cases.*

The nature of the Chinese health care system also has implications for the
implementation of medical malpractice law. Because most hospitals are owned by some agency
of government, suing a hospital means suing the government. For aggrieved patients or family
members, that can pose legal issues and practical issues, including a lack of confidence in the
fairness of the system. The unavailability of adequate health insurance also affects the system
of medical malpractice, by effectively forcing injured patients to seek compensation through
legal means for additional medical expenses that are not covered by health insurance.*®
Additional complexities for medical malpractice litigation are caused by the existence of a
separate system of Traditional Chinese Medicine (TCM), which is different from modern, high-
technology medicine. In China, TCM is used in combination with modern medicine, and not
merely as an alternative method of treatment. In the event of a malpractice claim against a
practitioner of TCM, there may be a dispute over the standard of care that the court should
apply.*

In other ways, however, the system of health care in China has simplified and facilitated

the development of medical malpractice law. Most physicians are employees of hospitals, rather



than independent practitioners in private practice. Therefore, in order to impose liability on a
hospital as an organization, it usually will not be necessary for Chinese claimants to litigate
complex issues of vicarious liability and corporate negligence.*® Under these circumstances, the
health care system of China can provide the context for a system of enterprise liability, in which
legal liability is imposed on the health care organization best situated to improve the quality of
care. However, as discussed below, Chinese hospitals and their managers do not have the
practical ability at the present time to discipline or terminate physicians who fail to meet

applicable standards of care.

THE PRIOR LAW ON HEALTH CARE AND MEDICAL ERRORS

The Constitution of the P.R.C. provides a right to health care. Specifically, citizens have
“the right to material assistance from the state and society” in the event of illness or disability.*®
The state has responsibility to develop medical services, health services, and social insurance
that are necessary for people to utilize that right. However, the constitutional right to health care
is subject to practical limitations, including the government’s lack of financial resources, the lack
of an enforcement mechanism, and the need for implementing legislation.

Possibly, the implementing legislation could be found in Article 98 of the General
Principles of Civil Law (GPCL), which was adopted by the NPC in 1986 as part of the P.R.C.’s
Civil Code.*” The GCPL provides that “[c]itizens shall enjoy the rights of life and health.”*®
However, the GPCL deals with civil relationships, rather than rights to assistance from the
government. The GPCL includes provisions on civil liability for breach of contract or
infringement of rights. For personal injury, the GPCL uses a negligence standard, and imposes
an obligation to pay monetary damages if anyone “infringes upon a citizen’s person and causes
him physical injury ....” ** Thus, the rights and obligations in the GPCL provide a basis for legal

claims in cases of personal injury and medical malpractice.*
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In the 1950’s, medical disputes in China were handled mainly by procuratorates,
although public health officers were also involved to some extent. Criminal penalties were often
imposed on negligent doctors.5' In the 1960’s, local administrative departments began to play a
more important role in handling medical disputes.®?

During the Cultural Revolution from 1966 to 1976, many cases of medical malpractice
were mixed with political accusation, and it was not unusual for doctors to be punished
severely.%® Laws were almost disregarded or abandoned in handling cases of medical
accidents. Even in the early days after the Cultural Revolution, the judicial system was still
disorganized.

Since 1978, both procuratorates and local administrative departments have been
involved in managing medical disputes. ** In the meantime, various administrative regulations
and measures were adopted at the local level for handling these cases.*® The problem with
local regulations was that they led to local variation in court decisions. Gradually, this lack of
uniformity came to the attention of the central government, which favored standardized laws
and regulations, in order to maintain the order of the market and facilitate economic reform. As
an important transaction, medical treatment was part of that trend toward standardization of the
law. Thus, since the Cultural Revolution, China has made the transition from essentially no law
on medical accidents to a multiplicity of local regulations to a single nationwide regulation in
1987.

On the basis of those local regulations and experiences, the State Council promulgated
the Regulation on Dealing with Medical Incidents on June 29, 1987. The purposes of the 1987
regulation were to protect the rights of patients, the rights of medical staff, and the order of
medical practice. The 1987 regulation provided that health care facilities and workers could be
held liable for “medical incidents” that were caused by negligence or violation of regulations.
Before filing a claim in court, the dispute was handled by a local public health department, and

medical expertise was provided by technical authentication committees. If patients or their
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families were dissatisfied with the conclusion of the technical authentication or the conduct of
the health department, they could file claims in court. However, the legal remedy was limited to
a one-time economic compensation to be paid by the health care facility, and the amount of
compensation was very low.

The 1987 regulation was designed to unify the management of medical disputes, and it
inherited the lenient attitude of the local regulations in dealing with medical incidents. For
example, Article 24 of the 1987 regulation reserved criminal punishment for those health care
workers who were extremely irresponsible and directly caused a patient’s death. Thus, the 1987
regulation completed the transition from imposing harsh criminal penalties to imposing more
lenient administrative penalties for medical malpractice.

However, as the socialist market economy in the P.R.C. evolved, and as new statutes
came into effect in the 1990’s, the deficiencies of the 1987 regulation became increasingly
obvious. It could neither protect patients’ rights nor create a system for improving the quality of
care. Numerous Chinese papers and reports have addressed the deficiencies of the 1987
regulation.®® Most scholars have criticized the 1987 regulation based on theories of civil
liability.>” We discuss the deficiencies of the 1987 regulation by separating them into four
categories: (1) narrowness in the definition of medical incident; (2) unfair limitations on
compensation; (3) weaknesses in the system for expert authentication; and (4) conflicts and

lack of integration with other laws.

Narrowness in the definition of medical incident

Treating health care as part of a governmental social welfare scheme, the 1987
regulation established a narrow range of “medical incidents” for which health care facilities and
workers were liable. According to Article 2 of the 1987 regulation, health care facilities would
only be liable if health care workers’ diagnoses, treatments or nursing activities directly caused

’ “

a patient’s “death, disability or tissue-organ functional impairment.” This left out injuries caused

12



by the medical or nursing staff’s refusal to treat® or any intentionally harmful acts. If patients
were old or had critical conditions, the medical or nursing staff would be less responsible for
adverse outcomes that might be attributed to the natural course of disease. Therefore, those
vulnerable patients might receive less attention or care.*® Moreover, under the 1987 regulation,
patients or their families bore the burden of proving negligence and causation.

If medical injuries were caused by personnel other than doctors or nurses, it was
unclear whether health care facilities would be liable.®® Administrative personnel in health care
facilities were omitted from the chain of responsibility in the 1987 regulation. Even if they did not
directly cause medical accidents, administrative personnel might have been responsible for the
administrative milieu that induced medical accidents.®” Due to the narrowness in defining liability
incidents under the 1987 regulation,® most medical accidents were excluded from the
economic compensation scheme.®® Emphasizing the social welfare mission of health care
facilities, the 1987 regulation actually required the unfortunate victims to bear the costs of

medical accidents for society.

Unfair Limitations on Compensation

The 1987 regulation had its own social and economic background. Since health care
was still deemed to be part of the social welfare scheme, health care was funded heavily by the
government and priced below the actual cost.®* Under the 1987 regulation, the relationship
between health care facilities and their patients was treated as quasi-administrative,® rather
than as a private relationship between providers and patients. For example, patients and their
families could file complaints in court only if they were dissatisfied with the conclusion of the
initial technical authentication or with the way in which the local health department had handled
the complaint. In addition, health care facilities had to report to--and take orders from--local

health departments in handling medical disputes. Some scholars still maintain that the doctor-
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patient relationship in the P.R.C. is a type of administrative contract and should be subject to
administrative laws and regulations,® but those scholars have become the minority.

The 1987 regulation did provide some financial remedy to the injured patient, but it was
only a limited, one-time payment for economic compensation, plus the additional medical
expenses incurred as a result of the injury. Under the social and political system in effect at that
time, it was assumed that victims of medical incidents would receive economic support and
care from their government, local collective enterprise, or business employer.5” This was very
different from the U.S. system, in which the defendant is the first payer for all of the plaintiff's
losses. In all of the provincial regulations adopted pursuant to the 1987 regulation, the amounts
of one-time economic compensation for victims of medical incidents were very low.®

As the socialist market economy gradually replaced the planned economy of the PRC in
the 1980’s and 1990’s, increasing numbers of employers were no longer offering life-time
economic support and care to employees who had been victimized by medical incidents.®® In
1986, the State Council adopted regulations that allowed employers to terminate contracts with
employees who were disabled due to non-work-related causes.” In the 1995 PRC Labor Law,
this measure was applied to all employers and workers.”" Meanwhile, many government
enterprises and collective economic entities encountered financial crises, and could no longer
afford to care for victims of medical incidents.

As health care costs escalated, it became more difficult for the P.R.C. government to
fund all of the health care facilities and clinics. Health care facilities became increasingly
conscious of costs and profits, and the welfare-based health care system began to collapse.
The administrative nature of the relationship between government-owned health care facilities
and their patients gradually faded away,”? and civil law eventually became dominant in the
handling of medical accidents. In light of these changes, the limited economic compensation
scheme in the 1987 regulation could no longer be justified, and it became an unfair shield for

hospitals and clinics.
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Weaknesses in the system for expert authentication

Under the 1987 regulation, technical authentication committees provided medical
expertise for the resolution of disputes. According to Article 14 and the 1988 supplemental
interpretation by the Ministry of Health (MOH), authentication committees could review relevant
materials that were offered by health care facilities, patients and their families, and could hear
statements by health care practitioners, patients and their families. In addition, technical
authentication committees could conduct independent and direct investigation. Theoretically,
they were required to base their conclusions on the standard of negligence that was stipulated
in Article 2 of the regulation. However, the composition and operation of local authentication
committees under the 1987 regulation have been criticized for protectionism, monopoly, and
lack of transparency.

According to Article 12 of the 1987 regulation, members of the authentication
committees were nominated by local health departments, and were approved by the local
governments to which those health departments belonged. Most of the members had to be
chosen from among the attending physicians, chief nurses and public health officers. According
to the 1988 supplemental interpretation by the MOH, authentication committees were the only
“legal” authentication entities for handling medical accidents, and authentication reports by
other entities should not be considered by local health departments in handling medical
accidents. This created a monopoly status for authentication committees in implementing the
1987 regulation.

However, it is questionable that members of those authentication committees could
fairly scrutinize the medical practices of their colleagues and subordinates.” The problem of
biased authentications in China is somewhat similar to the problems encountered in the U.S.
under the old locality rule, which perpetuated the so-called “conspiracy of silence.” Moreover, in

China, local health departments have their own conflicts of interests when government health
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care facilities are involved in medical disputes.” Under those circumstances, there was a
danger of departmental protectionism. Findings of negligence on the part of government health
care facilities could also constitute evidence of incompetence on the part of health departments
in regulating those facilities.

The credibility of authentication committees was also undermined by a lack of
transparency. Since no individual signature was required on the authentication reports, it was
difficult to hold responsible or cross-examine any individual member of a committee for the
quality of their work in performing authentications.” In effect, most authentications were
conducted in black boxes. According to Article 15 of the 1987 regulation, the disputing parties
or the public could not join the authentication process unless they were invited. Under Article 8,
medical charts and other material evidence relevant to medical incidents had to be collected
and stored by health care facilities or clinics. Emphasizing the importance of preserving
evidence, the 1988 MOH supplemental interpretation prohibited patients or their families from
examining stored evidence. Since health care facilities and clinics have their own interests in
the outcome of authentications, it was questionable whether they would do an appropriate job

of preserving unfavorable evidence.™

Conflicts and lack of integration with other laws

The final category of problems with the 1987 regulation is the conflict between that
regulation and other laws or regulations that were potentially applicable to cases of medical
injury. Those other laws included the GPCL, Civil Procedure Law, Criminal Law, Criminal
Procedure Law, Administrative Procedure Law,’” State Compensation Law, Consumer Rights
and Interests Protection Law, and even judicial interpretations by the Supreme People’s Court.

In the hierarchy of legal authority, the 1987 regulation, which was adopted by the State
Council, is subordinate to the GPCL and procedural laws that were enacted by the NPC.”® One

of the fundamental principles of China’s civil law system is that legislative enactments of the
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NPC supersede administrative regulations adopted by the State Council. However, another
principle of legal interpretation dictates that specific provisions preempt more general
provisions, assuming that both the specific and general provisions were issued by the same
level of authority. Despite these basic principles of legal interpretation, the State Council
intended its 1987 regulation for handling medical incidents to preempt the more general GPCL
and procedural laws, even though the GPCL and procedural laws had been enacted by a higher
level of authority. In addition to language in the 1987 regulation, the 1988 MOH supplemental
interpretation implied that the regulation was intended to preempt other laws and regulations in
the handling of medical incidents.

The conflict between the 1987 regulation and the GPCL was not merely an abstract
theoretical dispute, but rather had a profound effect on the amount of damages that a claimant
could recover for medical injuries. The one-time economic compensation scheme in the 1987
regulation was in conflict with Article 119 of GPCL, which authorizes extensive compensation
for personal injury.” If claimants were to prevail in court under the GPCL, they usually could be
awarded damages that were much higher than the one-time economic compensation under the
1987 regulation.®°

Gradually, civil law became dominant in the judicial treatment of medical accidents,
especially after the 1992 interpretation by the Supreme People’s Court to the effect that the
GPCL should be applied in adjudicating medical disputes.?' Although courts gradually shifted to
the application of civil, criminal, and procedural laws in handling medical disputes, the health
departments and health care facilities, as administrative bodies, continued to apply the 1987
regulation in handling medical disputes before they went to court. To use a Chinese expression,
it could be said that the P.R.C. had “one country, but two systems” in the handling of medical
injuries.

Even within the judicial system, there was inconsistency in the handling of malpractice

cases by various courts. Some courts followed the compensation scheme of the 1987
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regulation, but others awarded damages according to the GPCL. Thus, patients suffering
similar medical injuries might be awarded very different amounts of compensation.®

There were also conflicts with regard to procedural issues. As discussed above,
authentication committees were treated in the 1988 MOH supplemental interpretation as the
only “legal” entities for conducting technical authentications. However, nowhere in the
procedural laws were authentication committees recognized as the only “legal” entities for
conducting technical authentications.®® Some courts treated authentication committees as the
only “legal” entities to make authentication conclusions. In some extreme situations, cases were
thrown out of court because no medical incident was recognized by the authentication
committee.® However, other courts would assign forensic medical experts to conduct
independent examinations, and made decisions according to forensic medical reports.

Under Article 11 of the 1987 regulation, handling of the medical incident by a public
health department preceded the filing of a claim in court. However, neither the Civil Procedure
Law nor the Criminal Procedure Law contains this restriction. According to Article 11 of the
1987 regulation, if patients, families, or health care facilities were not satisfied with the
conclusion of the authentication, they could file claims in court. However, no procedural law
recognizes disputes over authentication conclusions as a basis for a claim, since they are
merely technical evidence in the courts.? According to the Administrative Procedure Law, an
aggrieved party may file administrative litigation to challenge a public health department’s
decision in handling a medical dispute. However, the 1988 MOH supplemental interpretation
directed patients and their families to file claims against health care facilities instead.®®
According to the Supreme People’s Court, courts should accept cases that dispute the amount
of economic compensation, which ultimately might lead to revoking the conclusions of
authentication committees. However, complaints that directly challenge the conclusions of

technical authentications should be rejected by the courts.®
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In addition to these procedural conflicts, there were potential conflicts between the 1987
regulation and general laws on consumer protection such as the 1993 Consumer Rights and
Interests Protection Law. Scholars in the P.R.C. still have not reached a consensus regarding
whether medical accidents should be dealt with according to this consumer protection law.®
Nevertheless, at least 11 local regulations have included health care services within the
implementation of consumer protection law.?® From the American perspective, consumer
protection laws or product liability laws are viewed as legal regimes that are separate from
ordinary medical malpractice, but the Chinese perspective is that conflicts may exist among
these various laws and regulations.

Similarly, the 1987 regulation posed potential conflicts with criminal laws® and with the
laws or regulations adopted in the 1990’s for licensing of health care professionals and
facilities.®' Although those different laws or regulations might be viewed as merely providing
separate and distinct causes of action, there was a potential for confusion in the Chinese civil
law system as a result of having different laws or regulations that provided different penalties
for the same conduct.

Moreover, there were potential conflicts between the 1987 regulation and the 1994 Law
on State Compensation, which applied the principle of limited liability. It was believed that, for
the good of the people, the State should be allowed some leniency if its officers make mistakes
in their duties.® Thus, under Article 27 of that law, the maximum compensation for a citizen’s
loss is limited to only 20 times the average annual laborer’s income in the past year. If health
care personnel were treated as government officers under that law, then conflict between that
law and the 1987 regulation was unavoidable._

To summarize, the 1987 regulation gradually lost its foundation, as the concept of health
care as a social welfare enterprise collapsed in the booming socialist market economy.
Because of its inherent limitations and its conflicts with other laws, the 1987 regulation did not

provide adequate or equitable compensation for patients or their families, and did not provide

19



effective incentives to reduce medical errors and improve the quality of care. As the number of
medical malpractice cases rapidly increased,® courts increasingly disregarded the 1987
regulation in determining the compensation awarded to patients and their families.* Confirming
the application of the GPCL and Civil Procedure Law in handling medical accidents, the
Supreme People’s Court dealt several heavy blows against the already weak 1987 regulation.%
Meanwhile, as discussed above, violence against medical workers or health care facilities had
increased. That violence was attributed, in part, to the inadequacy of the 1987 regulation in

handling medical incidents.

THE NEW 2002 REGULATION

Not long after the adoption of the 1987 regulation, there were requests for its revision.
As discussed above, some courts began around 1990 to determine the amounts of
compensation for medical injuries according to the GPCL. Those amounts were often much
higher than the amounts provided by local regulations adopted pursuant to the 1987 regulation.
To deal with that problem, many health care professionals requested the MOH to revise the
1987 regulation, but the MOH put aside those requests in order to maintain the stability of
medical malpractice regulation.®

In 1996, the MOH began work on a revision of the 1987 regulation.?” Based on opinions
collected from a symposium on the 1987 regulation in January 2000, the original draft was later
revised up to 9 times.® In 2001, the State Council reported the draft to the NPC. Theoretically,
the NPC could have taken action on its own to promulgate a new law on medical malpractice.
However, the NPC decided not to adopt a new law, because the issue was too urgent and too
complex.®® Therefore, pursuant to the Legislation Law of 2000, the NPC authorized the State
Council to adopt a new regulation on medical accidents. The State Council further revised the

draft more than 20 times.'® Finally, on April 4, 2002, the Regulation on the Handling of Medical
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Accidents was adopted by the State Council and it went into effect on September 1, 2002.
According to Article 1 of the 2002 regulation, its goals are: (1) properly handling medical
accidents; (2) protecting legal rights and interests of patients, facilities, and staff; (3)
maintaining an orderly and safe environment for medical practice; and (4) promoting the

development of medical science.

Summary of the 2002 Regulation

The 2002 regulation provides various methods for obtaining compensation in cases of
medical accidents, including negotiation, mediation, and civil litigation.’®" The parties may settle
the dispute and agree upon compensation by means of negotiation, in which case the
settlement will be set forth in a letter of agreement that is signed by both parties. Pursuant to
Article 46,”[i]f the parties concerned refuse to or fail to settle the dispute through negotiations,
the parties concerned may file an application to the administrative department of health for
mediation or institute a civil action directly to the people’s court.” The parties are not required to
use negotiation or mediation, and, therefore, the claimant may commence litigation without
exhausting any administrative remedy. However, filing a suit in the people’s court will terminate
any efforts at mediation by the department of health. As a practical matter, this allows the
claimant to select a method of dispute resolution, but only one method may be used at a time.

With regard to mediation, aggrieved patients or family members may apply to the health
department for settlement of a dispute, within one year after the claimant knows or should have
known of the injury.' If medical expertise is needed to evaluate the claim, the health
department can obtain a technical authentication by referring the case to the applicable medical
society.'® The regulation sets forth detailed procedures for the performance of technical
authentications by panels of medical experts, who are selected from databases maintained by
medical societies. By majority rule, the panel of experts will reach a conclusion and issue a

letter of authentication. The letter will state whether the treatment provided to the patient
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violated any legal requirements or medical standards. In addition, the letter will grade the
medical accident into one of 4 levels of severity, evaluate the seriousness of the negligent act in
relation to the injury, and state whether the negligent act caused the injury to the patient. The
fees for technical authentications are set by government agencies. The hospital must pay the
fee if the panel determines that a medical accident has occurred, but the claimant must pay the
fee if he or she applied for the settlement and the panel determines that there was no medical
accident in that case.'™

If a finding is made that a medical accident has occurred, the department of health may
also conduct mediation on the issue of compensation, in accordance with standards of
compensation that are set forth in the regulation. These standards include the factors that
should be considered, such as the severity of the medical accident, and also include methods
for calculating various items of damages. The 2002 regulation provides for both economic and
non-economic damages, such as lost wages, disability living support, disability equipment,
support for dependents, funeral expense, and spiritual injury. When the process of mediation is
successful, a letter of mediation will be prepared and the agreed-upon compensation will be
paid. However, if the parties fail to agree, or if one of the parties subsequently refuses to
perform the agreement, the health department will not make any further effort at mediation.

The same standards of compensation apply if the patient or family members elect to file
a civil suit in the people’s court. In addition, the court will utilize a similar procedure for technical
authentication by a panel of medical experts.’® Patients cannot obtain another expert opinion
without the permission of the court. The conclusion of the expert panel is not technically binding
on the court. However, the court is likely to defer to the opinion of the panel on matters of
professional expertise, while applying more intensive judicial scrutiny on issues of legal
procedure.

The 2002 regulation describes a system in which liability is imposed on the basis of

fault, rather than compensating patients under a “no-fault” system.'® The regulation defines the
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term "medical accident” as a negligent act by a hospital or staff members in medical treatment
that caused personal injury and violated legal requirements or standards of medical care.'”
Thus, the standard of liability is negligence, and it is the authentication panel, or at least a
majority of the panel, that determines whether the treatment violated the standard of medical
care. However, the regulation excludes several categories of adverse events from the definition
of "medical accident”, such as emergency measures that were taken under dangerous
circumstances in an attempt to rescue the life of the patient. In addition, injuries caused by
illegal medical practices are not considered to be “medical accidents.” In accordance with
Article 131 of the GPCL, the regulation uses a system of comparative fault, rather than denying
all recovery in cases of contributory negligence.’®

In an effort to prevent medical accidents, the regulation requires all licensed medical
institutions, such as hospitals, to establish a system of quality control. Hospitals may create
their own departments for quality control or arrange for others to take responsibility for the
supervision of medical treatment in the hospital. Hospitals are required to develop plans to
prevent medical accidents and mitigate injuries. In addition, hospitals have an affirmative
obligation to educate their staff members about legal requirements, standards of medical care,
and professional ethics.

The regulation requires hospital workers to immediately report to their supervisors when
they observe any medical accident, any negligent act that could lead to a medical accident, or
any treatment dispute. However, there is no obligation to report unsafe conditions unless those
conditions result from a negligent act. After receiving a report from a hospital worker, the
supervisor is required to make a timely report to the hospital’s department of quality control or
to the person responsible for medical supervision. If a medical accident has occurred, the
hospital must make a report to the administrative authorities at the local health department. In
addition, the hospital must make a report to the local health department whenever a medical

dispute is resolved by means of negotiation, mediation or judicial decision. The local health
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authorities, in turn, are required to report medical accidents and administrative penalties to
higher levels of authority.

The department of health has authority to investigate reports to determine if a medical
accident has occurred. It also has authority to impose administrative punishment on both
hospitals and staff members who caused the medical accident.' Depending on the
circumstances of the medical accident, disciplinary actions against a hospital could consist of a
warning, an order to take corrective action, or even license revocation if corrective actions are
not taken. Staff members who are responsible for medical accidents are subject to
administrative or disciplinary punishment, suspension or revocation of license, or even criminal
liability in very serious cases.'® The regulation also imposes requirements with regard to the
maintenance, preservation, and disclosure of medical records. Hospitals are required to
maintain and retain case history materials, and the regulation explicitly prohibits alteration of
those materials. Patients have the right to photocopy their medical records at their own
expense. In order to assure the accuracy of the copies, the patient will be present during the
copying and the hospital will attach a seal to the copies. In the event of a medical dispute, other
hospital records, such as peer review materials, must be sealed and only opened in the
presence of both parties. Similarly, tangible objects such as blood or medicines will be sealed
and opened together by both parties to the dispute. If there is a dispute about the cause of

death, an autopsy will be performed with the consent of a relative of the deceased patient.

EVALUATION OF THE NEW REGULATION

The 2002 regulation is an improvement over the 1987 regulation, and it remedies some
of the deficiencies in the previous law of medical malpractice. In particular, the new regulation
takes steps to strengthen the system of quality improvement in health care facilities, and
thereby has at least the potential to reduce medical injuries. In addition, the 2002 regulation

contains some procedural improvements, and it authorizes recovery of compensation that is
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more adequate and equitable than the prior regulation. However, the 2002 regulation still
suffers from some of the same weaknesses and unresolved issues as the 1987 regulation,
including conflicts with other sources of law and a system of technical authentication that many

patients and their families would not consider to be fair.

Promoting quality of care and preventing medical injuries

Like recent initiatives in U.S. law, the 2002 P.R.C. regulation combines liability reform
with efforts to improve patient safety and reduce medical errors. As described above, the 2002
regulation requires hospitals to establish a system of quality control, including mechanisms to
report medical accidents or negligent acts that could lead to a medical accident.' In a notice to
local health departments and the Chinese Medical Association, dated August 2, 2002, the MOH
and the National Bureau of Chinese Medicine and Drug Regulation emphasized that local
health departments are required to strengthen the quality management of health care facilities
and improve the safety of medical treatments. That notice from the government also insisted
that health care facilities strengthen their strategy of prevention and design protocols to prevent
and manage medical accidents.'"?

The 2002 regulation refines the definition of medical accident to clearly include injuries
that are caused by the medical institution itself, and not merely injuries that are caused by
individual physicians or nurses. In addition, the obligation to pay compensation rests with the
hospital as an organization, rather than with individual physicians. This system of medical
malpractice law may be described as a type of enterprise liability.""

In the U.S., scholars have argued that a system of enterprise liability would be a better
way to assure compensation, reduce administrative costs, and prevent medical injuries.™ In
particular, enterprise liability places responsibility on the organization that is in the best position
to improve systems of medical care."® Under Article 52 of the 2002 regulation, “compensatory

expenses for medical accidents ... shall be paid by the medical institution that is held to be
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responsible for the accident.” Similarly, it is the hospital that has the obligation under the 2002
regulation to establish a system of quality control and develop plans to prevent medical
accidents, and it is the hospital that is required to report medical accidents and the resolution of
medical disputes to the appropriate government agency.

At least theoretically, the 2002 regulation imposes liability on the medical enterprise that
is in the best position to supervise its staff physicians as employees and improve the
organization’s systems of care. However, the managers of hospitals in China currently do not
have the authority to fire staff physicians who provide poor quality of care, because hiring and
firing of staff is controlled by government authorities.'® In addition, hospitals operate under
severe budgetary constraints, and, therefore, have limited resources to invest in making
improvements to their systems of care. Finally, hospitals in China and their managers have

little, if any, financial incentive to improve their facility’s quality of care.

Improving the procedure for handling cases of medical injury

The 2002 regulation makes several improvements in the process for handling medical
malpractice cases, including the procedure for technical authentication. The 2002 regulation
clarifies the process of dispute resolution, provides greater flexibility in choosing a method of
resolution, and reduces barriers of access to the courts. At least theoretically, patients have
access to more information, and some documents and tangible materials will be sealed to
preserve their integrity as evidence. The 2002 regulation uses administrative penalties in an
attempt to enforce measures that improve public access to information, the credibility of
authentications, and quality control. However, as discussed below, the credibility of the
authentication process is still cause for concern.

In addition, criminal penalties are emphasized as reminders for health department
officials, health care workers, experts who perform technical authentications, and those who

would disturb the order of medical treatment and technical authentication. Using criminal laws
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to sanction doctors has been common in civil law countries. Except for medical workers, it
appears that most scholars in the P.R.C. support the use of criminal penalties for serious
medical accidents.'” Although there are no empirical data on this issue, it is possible that the
use of criminal penalties for serious medical accidents could inhibit the reporting of adverse
events, and thereby interfere with systems-oriented approaches to reducing medical errors.

The process of mediation under the 2002 regulation may be redundant, and it is
questionable whether disputing parties will choose to pursue a process of mediation that gives
them little legal protection. According to officials involved in the drafting of the 2002 regulation,
the conclusion reached in administrative mediation does not have a legally binding effect. Thus,
disputing parties may file civil litigation if they are dissatisfied with the results of mediation.”*® On
the other hand, if parties decide to pursue both nonbinding mediation and litigation, the use of
two procedures could increase total administrative costs for resolving medical disputes.

Various provisions of the 2002 regulation are intended to reduce bias or self-interest in
selecting experts and improve the independence, credibility, and efficiency of authentication
committees."'® However, there still are some serious concerns about bias, professional
protectionism, and departmental protectionism in the selection and operation of authentication
committees under the 2002 regulation. Local medical associations are in charge of arranging
authentications, and most of the experts in local databanks have local connections. The
Chinese Medical Association may arrange authentications in certain cases. However, according
to its charter, one of the goals of the Chinese Medical Association is to serve medical science
workers and protect their lawful rights and interests.'® Thus, professional protectionism may
still be a serious problem for the new technical authentication system under the 2002
Regulation,' and patients or family members are not likely to have confidence in the fairness
or credibility of the system.

The close relationship between medical associations and health departments is also

cause for concern. Ordinarily, leaders in medical associations are also officials of health
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departments. In addition, local medical associations still rely on local health departments to deal
with issues of administration, finance and material resources.'?> According to Articles 41 and
42, local health departments also have the power to audit technical authentication reports,
which raises questions about whether local health departments might inappropriately influence
technical authentications. Under these circumstances, departmental protectionism may still
haunt the new technical authentication system under the 2002 Regulation.

Under Article 25 of the 2002 regulation, conclusions of technical authentications are
reached collegially. The prevailing conclusion shall be the one that is supported by over one-
half of the votes of experts in the group. Unfortunately, this organizational structure does not
facilitate cross-examination in the courts or outside supervision, since it is difficult to know who
actually made the authentication conclusions.'?® Cross-examination of medical experts would
have both advantages and disadvantages. Eventually, it could lead to what is referred to in the
United States as a “battle of experts,” in which decision-makers without medical training must
decide which of the competing medical experts is most credible. However, in China, it is
imperative to improve the credibility of the overall decision-making process and increase the
level of trust in the system for resolving medical disputes. The current collegial decision-
making process in China may mask protectionism, rather than increasing the transparency of
technical authentications.

Another serious problem persists under the new regulation with regard to the fees for
technical authentication, which have turned out to be unaffordable for many people. The fees
are set by various government agencies. Fees for city-level technical authentication range from
1,500 to 3,000 RMB (about 180 to 360 U.S. dollars), and fees for province-level technical
authentication range from 2,000 to 4,000 RMB (about 240 to 480 U.S. dollars)." According to
the P.R.C. Bureau of National Statistics, average annual individual dispensable income in the
P.R.C. in 2003 was 8,472 RMB (about 1,050 U.S. dollars), and annual individual net income in

rural areas was only 2622 RMB (about 320 U.S. dollars).'*®> Many people cannot afford local
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authentication fees, especially people living in rural areas where health care quality is often
unsatisfactory. Beyond that, they certainly could not afford the authentication fee that is
charged by the Chinese Medical Association of 8,500 RMB (about 1020 U.S. dollars)."? For
many patients and their families, this may create a financial barrier to access for technical
authentication.

Article 34 of the 2002 regulation stipulates that, if technical authentication confirms the

occurrence of a medical accident, health care facilities shall pay the authentication fee.
Otherwise, the party applying for the authentication shall bear the cost of authentication. Thus,
the injured patient or a family member would be obligated to pay the fee if he or she applied for
the settlement and the committee concludes that there was no medical accident. However,
under the Supreme People’s Court’s Law Interpretation (2001) No. 33, health care facilities
would have to bear the costs of technical authentication regardless of the outcome of the
authentication. If that SPC interpretation is followed, there would not be a financial barrier to
obtaining a technical authentication. However, if that interpretation is not followed, there would
be a barrier to access because patients or family members would bear the risk of paying the
fees if they lose their cases.

Under those circumstances, one potential solution is a system of contingent fees that
could be similar to the system utilized in the United States. There is no statute or regulation in
China at the national level that would prohibit the use of contingent fee arrangements. There
may be differences among the provinces in their willingness to permit contingent fees, and
some provinces have adopted local regulations that allow the use of contingent fee

arrangements.

Increasing the amount and scope of compensation for injured patients
One important area of improvement in the 2002 regulation is elimination of the much-

criticized, one-time economic compensation under the 1987 regulation. Article 50 of the 2002
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regulation expands the scope of compensation to include a comprehensive list of recoverable
damages such as medical fees, lost income, subsidies for disability, living expenses for
dependents, and spiritual suffering. According to Article 49, principles of comparative
negligence are adopted in determining the amount of compensation.'?’

However, the system of compensation under the 2002 regulation is still unfair in some
respects. Living expenses for disabled dependents of an injured patient can only be paid for 20
years, if the disabled dependent is more than 16 years old. That could turn out to be much less
than the amount provided by Article 27 of the State Compensation Law, which awards living
expenses until the death of a disabled dependent. Since both administrative acts and medical
acts are performed for the good of society, there is no valid reason why disabled dependents of
victims of medical accidents should be treated worse than disabled dependents of victims of
administrative actions. Some scholars argue that this restricted compensation scheme can be
justified by the reduction in social costs of health care. However, this system of compensation is

inequitable and unfair to the worst-situated people in society.'?®

Continuing conflicts with other sources of law

As demonstrated above, the 1987 regulation failed in large part because of its conflicts
with the GPCL and other potentially applicable laws. A similar fate haunts the new 2002
regulation. The Supreme People’s Court (SPC) has tried to ease the conflicts between the 2002
regulation and the GPCL and Civil Procedure Law, but some confusion still exists.

In an attempt to clarify the application of laws and regulations to medical disputes, the
SPC released the Law (fa) (2003) No. 20 Notice to Local High People’s Courts and Military
Courts on January 6, 2003 (hereinafter the “Law (2003) No. 20 Notice”)."?® According to this
notice from the SPC, courts must apply the 2002 regulation when dealing with medical
accidents; otherwise, the courts should apply the GPCL. The notice also tries to achieve

consistency in the use of expert examinations of medical accidents in the courts. Specifically,
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for medical accidents, courts should request medical associations to organize authentications;
otherwise, courts should follow the Management Regulation on Entrusting External Forensic
Examination by People’s Courts.

With regard to applications for and conclusions of technical authentications or forensic
examinations, the notice requires courts to follow the SPC’s Law Interpretation (fa shi) (2001)
No. 33, which sets forth rules regarding evidence in civil litigation.™ In addition, the Law (2003)
No. 20 Notice stipulates that Articles 49, 50, 51 and 52 of the 2002 regulation must be followed
in determining the amounts of compensation for medical accidents. This notice from the SPC
makes an important contribution to the integration of the 2002 regulation with the GPCL and
Civil Procedure Law as applied in the civil courts.™'

As noted by one officer of the State Council Legal Institution Office, as long as the 2002
regulation does not conflict with basic laws, it may be applied in the people’s courts.’®? With the
efforts by the SPC to ease the potential conflicts, the consistency of legal application should
improve in the people’s courts that handle medical disputes. In this respect, the 2002 regulation
does have a more auspicious beginning than the 1987 regulation.

However, it is not clear that the SPC’s interpretation is constitutional. The P.R.C.
Constitution does not authorize the SPC to interpret laws, and the legal status of interpretation
by the SPC is actually an unresolved issue. In a 1997 interpretation, the SPC announced that
its judicial interpretations have the effect of law.™* However, Article 42 of the Legislation Law
(2000) stipulates that the NPC is the only institution with the legal power to interpret laws.

Even if the SPC’s interpretation is constitutional, the 2002 regulation still conflicts with
the Legislation Law. According to Article 8 of the Legislation Law, crimes and criminal penalties
may only be established by laws as opposed to regulations. However, there are several articles
in the 2002 regulation that purport to stipulate criminal acts and criminal penalties, and some

articles actually modify the scope of criminal acts.™*
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These situations severely complicate the application of the 2002 regulation. For
example, the 2002 regulation does not explicitly deal with the issue of assigning the burden of
proof in medical accident cases. However, the SPC's Law Interpretation (2001) No. 33
essentially provides, albeit indirectly, that health care facilities bear the burden of proving their
lack of negligence and lack of causation.'® Literally, the SPC’s interpretation merely requires
health care facilities to bear the burden of applying for technical authentication. The patient or
family member is not even required to apply for an authentication. As a practical matter,
patients or their families can establish a prima facie case of medical injury without the need to
apply for a technical authentication, and health care facilities would be held liable if they are
unable to prove otherwise. In order to avoid liability, health care facilities would need to prove,
by means of the technical authentication, that the injury was not the result of negligent
treatment.

Although courts are likely to follow the SPC’s law interpretation on assigning the burden
of proof to health care facilities, local health departments might refuse to follow that
interpretation and might instead assign the burden of proof to patients and their families. If
health departments require patients and their families to bear the burden of proof, then
economically rational patients and their families will choose to file their claims in court.

Finally, the definition of “medical accident” and the categorization of severity in the 2002
regulation may pose other conflicts with the GPCL or other laws. In Article 33 of the 2002
regulation, six conditions are excluded from the definition of medical accidents. These
exclusions are intended to exonerate health care facilities and workers from liability for certain
unexpected or unavoidable outcomes. Paradoxically, according to SPC’s Law (2003) No. 20
Notice, those conditions that are excluded from the 2002 regulation would be covered by the
GPCL or even by consumer protection law. Thus, health care facilities and workers may be
subject to greater liability for those excluded conditions than they would face under the 2002

regulation.
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The 2002 regulation provides that medical accidents should be classified into one of four
categories on the basis of severity. Under Article 4 of the new regulation, the most severe
accidents in grade 1 are those that have caused death or serious disability, and the least
severe accidents in category 4 are those that have merely “caused obvious injury to the body of
patients or other consequences.” However, scholars have criticized the vague definition of
grade 4 medical accident in the 2002 regulation, because the meaning of “obvious” is not really
so obvious. This creates a large grey area with regard to whether certain medical injuries

should be handled under the 2002 regulation or the GPCL."*

RECOMMENDED REVISIONS AND FURTHER RESEARCH

The revisions recommended in this section are limited to specific changes in the law of
medical malpractice, rather than broader reforms to the Chinese legal system or health care
system. Some of these specific revisions could be implemented directly by the State Council,
whereas other recommendations would require some action by the NPC. For its part, the SPC
has apparently already done what it can in an effort to promote clarity and consistency, and the
remaining problems are beyond the SPC’s control.

The State Council should amend or clarify the definition of “medical accident” in the
2002 regulation, in order to include all types of injuries that are caused by negligence in the
process of medical treatment. In its current form, the regulation excludes certain types of
adverse events, such as those resulting from lifesaving emergency care under dangerous
circumstances. The intent of those exclusions from the 2002 regulation was to limit the liability
of medical facilities and staff. However, the inadvertent result is that cases involving those
excluded conditions will be handled under the GPCL and other laws, with a potential for greater
liability on the part of health care providers. Although the State Council cannot resolve all of the
conflicts between its 2002 regulation and the GPCL, the State Council may be able to solve the

problem that was caused by excluding certain situations from the definitional section of its own
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regulation. The State Council should also clarify or amend its regulation with regard to the least
severe category of medical accidents, in which injury is merely “obvious.”

Another area for potential action by the State Council is further improvement to the
system of technical authentication, in order to develop a system in which the people can place
their trust. Although the 2002 regulation contains improvements over the previous regulation,
serious problems remain with regard to the selection of committee members and the
independence of authentication committees. One possible solution is for experts to be selected
from a broader geographic area, in order to reduce the potential for local bias or interference by
a local health department. Also, it is necessary to address the problem of fees for technical
authentication, which may prevent injured patients or their families from seeking redress
through legal means. One alternative is to confirm that medical institutions bear the obligation
to pay authentication fees as part of their operating costs, regardless of the outcomes of
individual cases. Other potential alternatives include the provision of public funds to pay the
members of authentication committees, or requiring physicians to provide a limited amount of
committee service without compensation as a condition of licensure by the government.

In addition, the State Council should make the amount of compensation under its
regulation on medical accidents fully consistent with the amount of compensation that would be
available under the GPCL or other laws. In its 2002 regulation, the State Council took an
important step toward fairness and consistency by eliminating the inadequate, one-time
economic compensation under the 1987 regulation and by providing a comprehensive list of
recoverable damages. However, there are still some respects in which the amount of
compensation under the 2002 regulation is inadequate or inequitable. For example, the State
Council should eliminate the 20-year ceiling on damages for the support of a disabled
dependent. By completing the task of raising compensation for medical accidents to the level of
the GPCL and other laws, the State Council would eliminate the current inequity and reduce the

incentive to seek relief for medical injuries under other sources of law.
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Meanwhile, the NPC can help reduce the conflicts and improve the law in a variety of
ways. One alternative is for the NPC to enact its own law on the handling of medical accidents,
with specific provisions on its integration with the GPCL and other laws. Alternatively, the NPC
could formally interpret the GPCL and consumer laws as being inapplicable to cases that fall
within the more specific regulation on medical accidents. Under Article 42 of the Legislation
Law, the NPC has the legal authority to interpret the laws, whereas the legal effect of an SPC
interpretation of law is unclear. As a practical matter, it may be easier for the NPC to issue an
interpretation of its own GPCL and related laws than it would be for the NPC to issue an
interpretation with regard to the legal effect of SPC interpretations.

In addition to action by government agencies, there is a need for further research with
regard to legal methods of handling medical accidents. In light of the concern over potential
bias on the part of authentication committees, it would be useful to conduct experiments to
determine whether authentication committees composed of local physicians reach the same
conclusions on a representative sample of cases as committees composed of physicians from
outside of the geographic area. In addition, empirical research is needed with regard to the use
of alternative methods of dispute resolution in cases of medical injury. Arguably, administrative
mediation should be eliminated from the process for handling medical accidents, because
mediation is not legally binding and may increase the time and expense to resolve a dispute.
However, if parties tend to be satisfied with the outcome of mediation in a significant
percentage of cases, mediation might result in a faster and more economical resolution of
medical disputes. These issues and others need to be resolved by means of empirical research

and careful analysis of data.™’

CONCLUSION

By comparing the legal system for medical accidents in China and the United States, we

can gain a better understanding of Chinese law, and we can identify the lessons that each
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country can learn from the other. In both China and the U.S., lawmakers are combining liability
reform with efforts to improve patient safety and reduce the incidence of medical errors. Thus,

policymakers in China can take advantage of U.S. experience in continuing their own process

of reform. At the same time, policymakers in the United States can learn several lessons from

the Chinese experience with medical liability.

In the United States, discussions of medical liability are usually phrased in terms of a
“malpractice crisis.” The primary concerns in the U.S. are the effect of medical liability on the
cost of care, the expense and availability of professional liability insurance, the inability of the
tort system to deter negligence or compensate injured patients in an efficient manner, and the
possibility that the liability system interferes with efforts to improve the quality of care.'™® In
addition, some political leaders and interest groups in the U.S. have expressed concern about
frivolous or allegedly frivolous claims. In China, those are not the primary concerns, but
nevertheless China suffers from a different type of “malpractice crisis.” The crisis in China is
caused by the lack of a credible system to deal with medical accidents and related problems in
quality of care.

Although commentators have noted an increase in civil litigation in China, there is little
evidence of concern about frivolous claims of medical malpractice. Some evidence exists that
hospital managers are worried about what they perceive to be an increase in medical errors
and medical disputes.'® However, it appears that frivolous claims—as well as meritorious
claims—are deterred by the lack of trust on the part of patients and their families in the legal
system for resolving medical disputes. This lack of trust is the real “malpractice crisis” in China,
and it has contributed to multiple incidents of violence against health care professionals.

Experience in the U.S. has shown little evidence that malpractice liability deters
negligent conduct in the practice of medicine.'® However, U.S. researchers have identified
some possible ways to increase the deterrent effect, such as promoting a type of enterprise

liability.™" In the Chinese context, it may be possible to strengthen deterrence and improve the
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quality of care by giving hospitals and their managers greater authority and a different set of
incentives. At the present time, Chinese hospitals bear the legal liability for medical errors, but
have little practical ability to prevent those errors. The managers of Chinese hospitals need to
have the legal authority and the practical ability to discipline or even terminate physicians who
fail to provide appropriate care. In addition, hospitals and their managers need incentives, such
as effective rewards and sanctions, to take those steps that promote quality and reduce
medical errors.

Another important lesson from U.S. experience is that medical liability is only one
component of a comprehensive legal structure for promoting the quality of care. Another
necessary component of that legal structure is effective government regulation, including
licensure controls on medical professionals and facilities. Historically, medical malpractice
litigation in the U.S. served as an alternative to government regulation, with litigation expanding
to fill the void left by deregulation of the medical profession in the mid-1800’s."*? However,
government regulation in the form of licensure is now used in combination with private litigation
and other tools as complementary ways to promote the quality of care in the United States.™?
Although China has adopted licensure laws and regulations for health care providers, the
implementation and enforcement of those legal requirements has been limited."** In the U. S.,
state medical licensing boards have been criticized for professional protectionism, but
protectionism is even more severe in the health care system of China. This situation makes it
difficult to develop an effective system of professional regulation, and also raises questions
about the potential effectiveness of peer review and other mechanisms of self-regulation.

In the meantime, the Chinese experience with medical liability provides several lessons
for policymakers in the United States. First, the numerous problems with medical authentication
committees in China, as discussed above, should provide a cautionary note to those in the U.S.
who advocate replacing lay juries with expert panels or specialized courts.™ Second, those who

advocate legal mandates for reporting medical errors in the U.S. should note that China’s 2002
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regulation already includes comprehensive reporting requirements, but it is not at all clear that
physicians and hospitals actually comply with those legal requirements. As others have pointed
out, “all error reporting is ultimately voluntary, regardless of whether a mandate to report
exists.”*® Finally, the Chinese experience with violence against health care professionals should
serve as a reminder that, despite all of its faults, medical malpractice litigation in the U.S. is a
generally credible and relatively peaceful method of resolving disputes in cases of adverse

medical incidents.
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