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The Safe Drinking Water Act

üThe federal Safe Drinking Water Act 

prohibits ñunderground injectionò that is not 

authorized by a permit or rule under an 

approved Underground Injection Control 

(UIC) Program 

42 U.S.C § 300h(b)(1)(A) 



Definition of ñunderground 

injectionò

üThe Safe Drinking Water Act defines an 

ñunderground injection as:

"subsurface emplacement of fluids by 

well injection." 

42 U.S.C. § 300h(d)(1).



UIC Program Requirements

üTo be issued a permit, the applicant must show 

that the underground injection will not endanger 

drinking water resources. 42 U.S.C. §

300h(b)(1)(A)-(B)

¸ UIC program must require inspection, monitoring, 

recordkeeping, and reporting requirements on those 

who employ underground injection. 42 U.S.C. §

300h(b)(1)(C) 

üThe EPA can administer a UIC Program itself, or 

delegate that authority to the states



UIC Programs

http://www.epa.gov/safewater/uic/primacy.html



Emergence of Hydraulic Fracturing

üBy the late 1980s, the use of hydraulic 

fracturing to produce methane from coal 

beds had become widespread.

üBy 1990, there were 8,000 coal bed 

methane wells throughout the U.S., but 

state and EPA UICs did not regulate the 

practice.



Legal Environmental Assistance 

Foundation v. EPA
ü In 1994 the Legal Environmental Assistance 

Foundation (LEAF) petitioned EPA to withdraw 
approval of Alabamaôs UIC program for its failure 
to cover hydraulic fracturing associated with coal 
bed methane recovery.

üEPA denied the petition, concluding that 
hydraulic fracturing does not fall within the 
definition of underground injection because its 
ñprincipal functionò is not underground 
emplacement of fluids.

üThe case goes to the U.S. Court of Appeals for 
the Eleventh Circuit



Legal Environmental Assistance 

Foundation v. EPA

üThe Court overturns EPAôs decision:
¸ ñNothing in the statutory definition [of ñunderground 
injectionò] suggests that EPA has the authority to 
exclude from the reach of the regulations an activity 
(i.e., hydraulic fracturing) which unquestionably falls 
within the plain meaning of the definition, on the basis 
that the well that is used to achieve that activity is also 
used--even primarily used--for another activity (i.e., 
methane gas production) that does not constitute 
underground injection.ò   

Legal Environmental Assistance Foundation v. EPA, 
118 F.3d 1467 (11th Cir. 1997)



Aftermath of LEAF v. EPA

üAs a result of the Courtôs ruling, Alabama 

amended its UIC program to cover 

hydraulic fracturing.

üWith respect to the rest of the country, 

EPA undertook a study to evaluate the 

dangers of hydraulic fracturing.



The EPA Study

ü In 2004 (7 years later), EPA concluded its study 
and found: 

ñBased on the information collected and 
reviewed, EPA has concluded that the injection 
of hydraulic fracturing fluids into [coalbed 
methane] wells poses little or no threat to 
[underground sources of drinking water] and 
does not justify additional study at this time.ò  

U.S. EPA, Evaluation of Impacts to Underground Sources of 
Drinking Water by Hydraulic Fracturing of Coalbed Methane 

Reservoirs, National Study Final Report



EPAôs report widely criticized.

ü Weston Wilson, an environmental engineer, 
formerly employed at EPAôs Denver office, 
issued an analysis concluding that EPAôs 
report was:  ñscientifically unsound and 
contrary to the purposes of the law. . . . Based 
on the available science and literature, EPAôs 
conclusions are unsupportable.ò

ü The New York Times said it ñwhitewashed the 
industryò and was ñpolitically motivated.ò

The Halliburton Loophole, N.Y.Times (Nov. 2, 2009)



The ñHalliburton Loopholeò

üAdded to the Safe Drinking Water Act in 
2005 through the Energy Policy Act of 
2005,  

üthe ñHalliburton loopholeò excludes from 
the SDAôs definition of underground 
injection:

¸ The underground injection of fluids or 
propping agents (other than diesel fuels) 
pursuant to hydraulic fracturing operations 
related to oil, gas, or geothermal production 
activities.  42 U.S.C. § 300h(d)(1)(B) (ii).



The FRAC Act

üThe recently proposed Fracturing Responsibility 

and Awareness of Chemicals (FRAC) Act would 

broaden the definition of ñunderground injectionò 

to include hydraulic fracturing

¸ The act would also require that anyone engaged in 

hydraulic fracturing disclose the chemical constituents 

(but not the proprietary formulas) used in the 

fracturing process

¸ The act is sponsored in the House by Rep. Diana 

DeGette, D-Colo., and in the Senate by Sen. Bob 

Casey, D-PA. 



Pennsylvania Regulation of 

Hydraulic Fracturing

ü In Pennsylvania, parties wishing to engage in 
hydraulic fracturing must generally acquire a 
number of permits, including:
¸ Drilling Permit pursuant to the Oil and Gas Act

¸ Water Obstruction and Encroachment Permit

¸ Earth Disturbance Permit

üAn operator must also complete and implement 
a Preparedness, Prevention and Contingency 
Plan to satisfy Pennsylvania's requirement for a 
plan for the disposal of fluids from drilling (and 
fracking)



Pennsylvania Regulation of 

Hydraulic Fracturing

üThe requirements to obtain these permits 

are largely procedural

üAdditional regulations may apply if drilling 

within the jurisdiction of the Delaware or 

Susquehanna River Basin Commissions


